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The single issue in this case is whether a renote purchaser
of a home may nmintain a negligence action against the buil der of
the honme despite a lack of contractual privity. The trial court
granted summary judgnent in favor of the defendant and this appeal

resulted. W reverse the judgnment of the trial court.

The Plaintiffs, Dr. and Ms. Richard M Briggs, purchased a
condom ni um from the Defendants, M. and Ms. Edward S. Al bers in
April 1993.%' Daryl \Wagner Construction Co. built the home in 1989.
The condom nium was a part of a devel opnent by Riversound Limted
Partnership, WlliamsS. Ni x d/b/a WSN Enterprises, General Partner.
The Briggs' naned these parties as defendants, alleging negligence
in the construction admnistration, supervision, inspection and
actual construction of the hone. Specifically, the plaintiffs
claimthat their home was damaged due to a | eaky basenent, which
was caused by below grade holes in the basement walls and the
general failure of the contractor to install adequate waterproofing

of the basenent.

The Gircuit Court for Knox County granted summary judgnent to
Ri versound Limted, WSN and Daryl Wgner Construction, finding

"that the Plaintiffs have not stated a cause of action against

A settlenent agr eenent was reached with the Al bers, and a voluntary nonsuit
was ent ered agai nst Don Duncan, d/b/a Frontier Home |Inspections, who inspected the
home for the Briggs prior to their purchase.
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t hese defendants because the Court finds they owed no duty to a
renote purchaser of a building they constructed to exercise due
care in the construction to prevent subsequent damage to or

deterioration of said property.”

The Briggs' appeal and present the follow ng issue for our

consi der ati on:

Whet her an owner of a residence who |acks privity
with the buil der thereof may maintain an acti on agai nst
the builder for negligence in the construction of the
resi dence.

Because the trial court based its decision on a question of
law, our scope of review is de novo with no presunption of

correctness for the trial court's conclusion. Adans v. Dean

Roofing Co., 715 S.W2d 341 (Tenn. App. 1986); Billington v.

Crowder, 553 S.W2d 590 (Tenn. App. 1977).

The Plaintiffs' argue that since this is a negligence claim
privity is not required to maintain this action under Tennessee's
anti-privity statute, codified at Tennessee Code Annot ated § 29- 34-

104, whi ch states:

Privity not required. -- In all causes of action for
personal injury or property damage brought on account of
negligence, strict liability or warranty, including
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actions brought under the provisions of the Uniform
Commerci al Code, privity shall not be a requirenent to
mai ntain said action.

W agree with the Plaintiffs' contention that since they
al | eged property danmage to their hone as a result of negligence of
the defendants, privity is not required under the statute.
Al though traditionally this statute has been associated wth
product liability actions, its plain language in no way limts its
application in a way that would preclude it frombeing applied to

subsequent purchasers of a residence.

This Court has previously addressed this issue in Redbud

Cooperative Corp. v. Cayton, 700 S. W2d 551 (Tenn. App. 1985). 1In

Redbud, a honeowner's associ ati on and i ndi vi dual honmeowners sued a
devel oper over drai nage problens. The Court affirnmed the award of
damages agai nst the devel oper on a negligence theory, even though
the record showed that sone honeowners were subsequent purchasers
and thus | acked privity with the devel oper. The Court found that
since the judgnent could be sustained based upon a negligence

theory, the anti-privity statute applied. 1d. at 559.

Qur Suprene Court has recognized the existence of certain

i nmplied warranties of newy constructed honmes in D xon v. Muntain

City Construction Co., 632 S.W2d 538 (Tenn. 1982). The Court




limted those warranties to the initial purchasers and |limted to
actions on an inplied warranty theory. This case, however, is not
a warranty case but is based upon negligence. In viewof the anti-
privity statute set about above, we see no reason privity shoul d be
required to maintain an action for negligence. W hold that a
subsequent purchaser nay nai ntain a negligence acti on agai nst t hose
who constructed a residence, if the defects clainmed to have caused
the injury are | atent ones, not known or reasonably di scoverable to
either the previous owners or occupiers, or the subsequent
purchaser. Since previous owners nay cause damage that a subse-
guent purchaser mght mstakenly attribute to the builder, or
worsen a condition caused by the builder, we believe it only fair
to require lack of knowl edge by the previous owner for the
subsequent purchasers to state a claim for negligence as to the

bui | der.

We do not believe that our decision today and that in Redbud
contradicts in any way the D xon case. Al though a claim of
negligence in the construction of a honme is simlar to a claim
under an inplied warranty, there are differences that distinguish
the two. The Suprenme Court of Col orado discussed the differences

bet ween the two theories in Cosnopolitan Hones, Inc. v. Weller, 663

P.2d 1041 (Col o. 1983) (en banc):



Sonme overlap in elenents of proof of such actions
may occur, but the scope of duty differs and the basis
for liability is distinguishable. The inplied warranty
of habitability and fitness arises fromthe contractual
rel ati on between the buil der and t he purchaser. Proof of
a defect due to inproper construction, design, or
preparation is sufficient to establish liability in the
bui | der - vendor . Negl i gence, however, requires that a
bui | der or contractor be held to a standard of reasonabl e
care in the conduct of its duties to the foreseeable
users of the property. ... Negligence in tort nust
establish defects in workmanshi p, supervision, or design
as a responsibility of the individual defendant. Proof
of defect alone is not enough to establish the claim
Foreseeability limts the scope of the duty, and the
passage of time follow ng construction makes causati on
difficult to prove.

Weller at 1045 (citations omtted).

We also find anple support for our decision from nunerous

ot her jurisdictions. See Brown v. Fower, 279 N.W2d 907 (S.D.

1979) (subsequent purchasers may state a claim for negligence
agai nst a buil der, although inplied warranties do not extend beyond

the first purchaser); Wight v. Creative Corp., 498 P.2d 1179

(Col 0. App. 1972) (subsequent purchasers could maintain action for
negl i gence, but not inplied warranty of nerchantability); Coburn v.

Lenox Hones, Inc., 173 Conn. 567, 378 A 2d 599 (1977) (subsequent

purchasers may state a claim in negligence for |atent defects,

al t hough the inplied warranty does not extend to them; Parlianent

Towers Condoni niumyv. Parlianment House Realty, Inc., 377 So.2d 976

(Fla. App. 1979) (privity not required for negligence acti on agai nst



buil der or architect, but is required for breach of inplied

warranty); Navajo Grcle, Inc. v. Developnent Concepts Corp., 373

So.2d 689 (Fla. App. 1979)(lack of privity does not affect a tort
claimso long as the plaintiff can establish the existence of a

duty); Sinmmons v. Oaens, 363 So.2d 142 (Fla. App. 1978) (subsequent

pur chaser can mai ntai n negligence action agai nst buil der for | atent

defects not discoverable by reasonabl e inspection); MDonough v.

Whalen, 313 N E 2d 435 (Mass. 1974)(builder/contractor may be
liable for injuries or damage caused by his negligence to person

wi t h whom he has no contractual relationship); Keyes v. GQuy Bailey

Hones, Inc., 439 So.2d 670 (Mss. 1983)(buil der/vendor may be

liable on basis of negligence or breach of inplied warranty to

subsequent purchasers despite | ack of privity); Leigh v. Wadswort h,

361 P.2d 849 (Ckla. 1961)(lack of privity does not bar recovery

agai nst builder for conditions i nmedi ately dangerous); Terlinde v.

Neely, 275 S.C. 395, 271 S.E.2d 768 (1980) (subsequent purchasers
may assert a claimfor |atent defects under either inplied warranty

or negligence theories); Mxley v. Larinee Builders, Inc., 600 P.2d

733 (Wo. 1979) (subsequent purchasers may sue for breach of inplied

warranty as well as state a claimin negligence).

We do not believe that permtting actions against builders
based on negligence wll subject themto undue hardshi ps. The the

General Assenbly has inposed a four year statute of limtation on



mai nt ai ni ng actions agai nst devel opers. Tenn. Code Ann. § 28-3-
202. This limtation would apply to clainms based on negligence

such as that presented in this case.

It should be enphasized that our decision is predicated upon
this being an action for negligence. W do not address whether
renote purchasers have a cause of action agai nst devel opers under
any ot her theory, and enphasize that under the D xon case only the
initial purchaser may mai ntain an action under an inplied warranty
t heory. Nor do we address the adequacy of Plaintiffs' proof
regarding the alleged negligence of the defendants. However ,
sumary judgnent is only to be rendered by a trial court whenit is
shown that "there is no genuine issue as to any material fact and
that the noving party is entitled to judgnent as a matter of | aw. "
T.RCP. 56.03. In ruling on a notion for sunmary judgnent, the
trial court and the Court of Appeals nust consider the matter in
the sane manner as a nmotion for a directed verdict made at the
close of the plaintiff's proof, i.e., all the evidence nust be
viewed in the light nost favorable to the opponent of the notion
and all legitimate conclusions of fact nust be drawn in favor of
t he opponent. It is only when there is no disputed issue of
material fact that a summary judgnent should be granted by the
trial court and sustained by the Court of Appeals. G aves V.

Anchor Wre Corp. of Tennessee, 692 S.W2d 420 (Tenn. App. 1985);




Bennett v. Md-South Terminals Corp., 660 S.W2d 799 (Tenn. App

1983). Summary judgnent is generally inappropriate in a tort

action. Bowman v. Henard, 547 S.W2d 527 (Tenn. 1977). Since we

conclude that the plaintiff was entitled to maintain an action
agai nst the defendants, it follows that sunmary judgnent was not

appropriate in this case.

We reverse the judgnent of the trial court and remand the
cause to the trial court for such other and further action that may
be required in conformty with this opinion. Costs are taxed to

t he appel | ees.

Don T. McMurray, J.

CONCUR:

Houst on M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge



I N THE COURT OF APPEALS

RI CHARD BRI GGS and
STEPHANI E R BRI GGS,

KNOX Cl RCU T
C. A NO. 03A01-9603-CV-00115

Plaintiffs-Appellants

HON. DALE C. WORKMAN
JUDGE

VS.

Rl VERSOUND LI M TED PARTNERSHI P,
WLLIAMS. N X d/b/a WEN
ENTERPRI SES, GENERAL PARTNER,
and DARYL WAGNER,

REVERSED AND REMANDED

N N N N N N N N N N N N N N N N N N N N N N NS

Def endant s- Appel | ees

ORDER

This appeal came on to be heard upon the record from the
Circuit Court of Knox County, briefs and argunment of counsel. Upon
consi deration thereof, this Court is of the opinion that there was
reversible error in the trial court.

W reverse the judgnent of the trial court and remand the

cause to the trial court for such other and further action that may



be required in conformty with this opinion. Costs are taxed to

t he appel | ees.

PER CURI AM
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